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F
or the previous 35 odd years, the courts 

have proceeded on the assumption 

that there is jurisdiction to make a 

second award of interim maintenance in 

proceedings1, although the position has 

been less than clear. 

The purpose of interim maintenance is 

"obvious enough" in the words of the Court 

of Appeal.2 It is to protect an applicant's 

position, who does not otherwise have 

the means to meet their needs, pending 

the determination of substantive main

tenance proceedings.3 

Unlike substantive maintenance, the 

interim maintenance provisions in the 

Family Proceedings Act 1980 do not con

tain any express conditions or criteria.4 The 

Family Court has an unfettered discretion 

as to whether an order ought to be made 

and, if so, the quantum.5 It depends on the 

circumstances of the particular case and 

the court "must do what it thinks just". 6 The 

only restriction is that an order can only be 

for six months.7 What does this restriction 

mean exactly? 

The issue was fully argued for the first 

time in late 2015 in the Family Court at 

Auckland.8 His Honour Judge de Jong con

cluded that there was jurisdiction to make 

a second award. Around the same time, in 

late 2015 the Family Court at Greymouth 

considered the issue and decided there was 

no jurisdiction. On appeal, the High Court 

determined otherwise.9 These decisions are 

discussed below. 
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In September 2015, the Family Court at 

Auckland considered whether a second 

interim spousal maintenance order could be 

made.10 This was the first time the issue had 

been fully argued, previous cases having 

just assumed there was jurisdiction for 

such an order. 

Mr  and Ms  had been in a de 

facto relationship for around 10 years. They 

had three dependent children,  

. Mr  worked as 

a general practitioner but claimed that he 

had a condition which affected his ability 

to work. The court granted Ms  interim 

maintenance of $1,250 per week. Ms  

then filed a without notice application for a 

second interim maintenance order, which 

was granted on the papers, increasing her 

interim maintenance to $1,421 per week. 

The Family Court observed that the pur

pose of interim maintenance is to be a "stop 

gap measure" that addresses "any injustice or 

hardship which may arise between the time 

the substantive spousal maintenance appli

cation is.filed and the substantive hearing"11 

It was held that a second spousal mainte

nance order could be made. The six-month 

time limit was not designed or intended 

to preclude a further application. Rather, 

it was just to ensure that the court had the 

benefit of up to date evidence. The court 

accepted that there may be a variety of 

reasons why a final spousal maintenance 

hearing is delayed. 
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Three months later in December 2015, 

the Family Court at Greymouth consid

ered the same issue. 12 Ms  and 

Mr  had been in a de facto rela

tionship for nine and a half years. The 

Family Court made an order by consent 

for interim maintenance of $25,000 over 

six months. Ms  was given a hear

ing date less than three months later, but 

instead of pursuing her substantive appli

cation, she filed a second application for 

interim spousal maintenance. 

The Family Court observed that if an 

applicant believes there is a tactical advan

tage in delaying the substantive mainte

nance hearing, they are free to do so, but 

they cannot expect interim spousal main

tenance to be extended as a stop-gap meas

ure. The court considered that parliament 

had intentionally limited the duration of 

interim maintenance orders and applicants 

are expected to bring substantive main

tenance proceedings to a hearing within 

six months. The Greymouth registry was 

easily able to offer hearing dates within 

that time frame. 

The court also pointed to the fact that if 

six months turned out to be insufficient, 

the court was empowered at the hearing of 

the substantive application, to award past 

maintenance. The court was concerned that 

subsequent interim maintenance orders 

could be made where there was no juris

diction to make final orders and more than 

two hearings might be required, causing 

unnecessary expense. 

On appeal, the High Court at Greymouth 

reversed the Family Court's decision.13 The 

starting point for the High Court was that 

the interim maintenance section does not 

expressly prohibit a further application 

for interim maintenance. The court ran 

through the principles that are mandatory 

for substantive maintenance applications 

and relevant to interim applications.14 It 

expressed the purpose of maintenance as 

being:15 

" ... where, as a result of the end of a rela

tionship, the resulting circumstances 

render one party .financially vulnerable 

in terms of being able to meet their rea

sonable needs, the Act provides a com

prehensive scheme for maintenance. Its 

broad purpose is to assist in meeting the 

reasonable needs of a party who cannot 

practicably provide for those needs in a 

way that is just to both parties". 

The court concluded that it was: 

"unable to discern a parliamentary 

intention to deny the Court the flexibil

ity to meet the wide range of circum

stances with which it may be presented 

to achieve the Act's purpose. This may 

include the need to consider exercising 

its discretion on a second application for 

interim maintenance". 

This conclusion is in line with the Court of 

Appeal's understanding of the purpose of 

interim maintenance.16 The High Court con

firmed the position courts had previously 

taken, that there is jurisdiction to make 

further orders for interim maintenance. The 

court found that section 82 did not restrict 

the Family Court to a single exercise of its 

discretion to order interim maintenance 

and remitted the proceedings back to the 

Family Court. Continued on next page ... 
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